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What Is a “Full Production Crew’? 


The Arbitrator’s Decision in Continental Can Co. 


vs. United Papermakers and Paperworkers 


by Jean T. McKelvey 


The Issue 
P ‘HE submission, dated November 16, 1959, signed by the 


company and by the union, states the issue for arbi- 
tration as follows: 


Was the cut in crews in the beater room a violation of Article 
IV, Section 12 of the Agreement between the Company and the 
Union dated July 1, 1959? In the event the answer to this ques- 
tion is in the affirmative, and the parties cannot resolve the 
effectuation of the decision, it is stipulated that such dispute go 
to the 4th step immediately and be referred to this arbitrator 
for determination. 


In the instant proceeding the only matter submitted for 
decision by the arbitrator is the question contained in the 
first sentence. 


The Facts 


Many of the background facts involved in this proceeding 
were not in controversy and were stipulated by the parties 
either at the hearing or in the briefs. They may be sum- 
marized as follows: 

The parties, or their predecessors, have had contractual 
relations since before World War II. The Tonawanda plant, 
hereinafter referred to as the company, is engaged in the 
business of making paperboard, a continuous process requir- 
ing three-shift operations in certain departments; namely, 
the beater room, where raw material is loaded into beaters 
and there reduced to pulp; and the machine room, where 
the pulp is processed into paperboard. 

On September 21, 1942, because of the shortage of labor 
caused by wartime conditions, the company unilaterally 
initiated a policy for dealing with crew shortages in the 
beater and machine rooms. This policy statement stressed 
first the need for local management to secure replacements 
for absent workers to insure a full complement of men on 
each shift. If, however, a replacement could not be secured 
within two hours of the start of the shift (tour), the di- 
vision manager was authorized to allow the pay of the 
absentee to be prorated among the other crew members, so 
long as production did not drop below normal, 


Jean T. McKelvey is a professor at the School of Industrial and 
Labor Relations and is also a member of the New York State 
Mediation Board. The case reported here, which illustrates the 
problems of labor and management in adjusting to technological 
change, was decided by Professor McKelvey who served as the 
arbitrator. 
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Although this policy was initially labelled as ‘temporary,’ 
it was continued, with possible modification of detail and 
application which are not material here, until 1953. In that 
year the union proposed that the system of proration of pay 
be changed and be made part of the contract. The union 
requested that proration of an absentee’s pay begin one-half 
hour (instead of two hours) after the start of the shift. The 
clause finally agreed upon and incorporated as Section 13 
of Article IV, headed Overtime and Premium Pay, in the 
agreement dated May 10, 1953, read as follows: 


The Company will attempt at all times to maintain a full pro- 
duction crew. If a Tour Worker does not report for his regular 
shift his mate shall notify the Tour Boss or Foreman and then 
shall remain on his job until a substitute is secured, or for a mini- 
mum of two (2) hours. If a substitute has not then been secured 
he shall have the option of working the balance of the shift. 


In case of any absence of a Tour Worker at a start-up, the Com- 
pany shall attempt to secure a replacement within the first two 
2) hours of the shortage. 


The present practice of compensation with regard to shortage of 
help in the Beater and Machine rooms during production hours, 
including a normal start-up, shall apply to such department 
during any shortage resulting from the above conditions, or a 
continuation of same shortage from one shift to another. 


Thus in 1953 the system of proration of pay for absences 
in the beater and machine rooms was written into the con- 
tract. The language of the 1953 Agreement has remained as 
originally written, despite subsequent attempts at modifica- 
tion to be dealt with below. It now appears as Section 12 of 
Article IV of the current contract, dated July 1, 1959. At 
the time the provision was first negotiated, and subsequently 
until August 1959 when the instant grievance arose, there 
had always been a normal complement of sixteen workers 
on each shift in the beater room, although the positions 
held by these sixteen changed from time to time. 

Between 1953 and 1959 the union, in each of the annual 
negotiations of 1955, 1956, 1957, and 1958, proposed modi- 
fications in the language of Article IV, Section 13 (later 
12). In 1955 the union proposed a change in the first sen- 
tence to read: “The company will at all times maintain a 
full production and clean-up crew.” The following year the 
union proposed the deletion of the words “production” and 
“tour” in the first paragraph of Article IV, Section 12. In 
neither year were the proposed changes accepted by the 
company. 
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Negotiations in 1957 were more complicated because of 
a strike. On Article IV, Section 12, the union had proposed, 
prior to the strike, an addition to read as follows: 


The Company agrees that it will not reduce any operating crews 
without the consent of the Union and if and when a temporary 
reduction is unavoidable, prorated time shall be paid to the 
employees performing the added duties. (Full operating crew to 
include 2 felt checkers. ) 

This and many other issues were unresolved when the 
strike occurred. During the negotiations to end the strike, 
which were conducted with the assistance of a mediator 
from the New York State Board of Mediation, the parties 
exchanged proposals to settle the strike. Among the union 
proposals submitted on July 16, 1957 was the following sub- 
stitute for the first sentence of Article IV, Section 12: 


When the Beater Room is in operation, the personnel shall con- 
sist of : 

1 Boss Beaterman 

1 Assistant Boss Beaterman 

Stock Controllers 

Jordan Men 
Liner Hydrapulper Operators 
Pulperman 

2 Hydrapulper and Decker Operators 

4 Stock Furnishers 

1 Stock Truck Operator 
When the Machine Room Department is in operation, the per- 
sonnel shall consist of: 


2 
ye 
2 
I 


2 Machine Tenderers 
2 Back Tenderers 
2 Third Hands 
2 Stockers Out 
1 Board Checker 
2 Windermen 
1 Coaterman 
5 Fourth Hands 
2 Felt Checkers 
2 Fifth Hands 
When the Combiner is in operation, the personnel shall consist of : 
1 Working Foreman 
1 Combiner Operator 
1 Combiner Checker 
+t Combiner Helpers 

All the union’s proposals for defining or specifying the 
crew sizes were rejected by the company, and in the final 
settlement of the strike Article IV, Section 12, was left un- 
changed. In 1958 the union reverted to its 1956 demand to 
delete “‘production” and “tour” from the first two sentences 
of Article IV, Section 12, respectively, but once again 
settled without the modifications proposed. 

Meanwhile the company, over the years, had been pur- 
chasing new machinery and equipment for the beater room. 
Fork-lift trucks replaced hand trucks. Four hydrapulper 
units were purchased to replace two breaker beaters and one 
small tugboat. The last of these hydrapulpers, which had 
their own power-driven conveyor systems, was acquired in 
1957. By that time the company had invested over $700,000 
since 1942 in new machinery and equipment. 

On May 15, 1959 the company invited the union officers 
and stewards to a meeting at which it discussed competitive 
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problems in the industry and stated that its industrial engi- 
neers, after a survey, had recommended the elimination of 
a total of fourteen workers in various departments, as fol- 
lows: four from the receiving department; one from the 
combining crew; three from the cigar box department; and 
six from the beater room crew (three stock furnishers and 
three Jordan men). The union protested these proposed 
cutbacks, but the company did not change its position. 
Shortly thereafter it made the first reduction in the cigar 
box department. Soon afterward the parties met and ex- 
changed proposals for a new agreement which was signed 
on July 20, 1959. Neither side proposed any change in 
Article IV, Section 12, and apparently there was no discus- 
sion of this section in the negotiations. Following the signing 
of the contract, the company eliminated three stock fur- 
nishers, one per shift, from the beater room crews on August 
3, 1959, thereby reducting the crew size from a total of 
sixteen to a total of fifteen workers per shift. That same day 
the union filed Grievance No. 16-59 which read: 

The Company has cut the crews in the beater room and this is 
a violation of the Union-Management agreement. The Company 
has violated Article IV, Section 12, of this agreement. 

This was signed by the acting chief steward. In successive 
replies, the company denied that it had violated Article IV, 
Section 12, and asserted that the determination of what is a 
full production crew is a management prerogative. These 
answers were unacceptable to the union, and the matter 
therefore became the subject of the instant arbitration pro- 
ceeding, 


Contentions of the Union 


The union argument falls into two parts: 

1. Article IV, Section 12, guarantees the maintenance of 
the same crew size in the beater room for the duration of 
the Agreement. 

This provision applies only to two departments, the beater 
room and the machine room. Elsewhere in the plant the 
union concedes that the company has the right to determine 
the size of the work force. Hence, no grievance was filed 
when the company reduced the number of employees in 
the cigar box department in 1959, But when the company 
eliminated one employee per shift from the beater room, 
reducing the crew from sixteen to fifteen, it thereby, accord- 
ing to the union, violated the mandate of the first sentence 
of Section 12: that “the Company will attempt at all times 
to maintain a full production crew.” Inasmuch as a full pro- 
duction crew in the beater department has always in the 
past consisted of sixteen employees, the union contends that 
the company cannot change this complement without vio- 
lating past practice and the clear language of the contract. 
This obligation is related to the remainder of the clause 
which deals with prorating of pay. For if the company can 
change the crew size on a daily basis, then it can evade its 
obligation under the contract to prorate the pay of an ab- 
sentee worker among the remaining members of the crew. 
As the union memorandum argues: 
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Quite conceivably, and although we admit this has not been done 
in the past [as a matter of fact, there has not been a reduction 
of the crew size in the past] the Employer may change the size 
of a ‘full production crew’ each day according to its version of 
the meaning of Section 12. Since therefore, the crew size is 
changeable, there is no real obligation left to provide for pro- 
ration of pay except when one of the crew that is left does not 
report. ... 

In other words, it is the union’s contention that the com- 
pany can evade its obligation to prorate pay simply by 
making a day-by-day decision that the crew size should be 
changed arbitrarily or tailored to the availability of the 
work force. 

2. The introduction of new equipment or other improve- 
ments does not constitute a basis for justifying a change in 
the size of a full production crew, as provided in Section 12. 

If the employer has sole discretion to determine the size 
of a production crew, then, according to the union, there is 
no need for it to base its determination on economic factors 
or any other rational criterion. Either the employer has 
absolute power or it does not, according to its own argu- 
ment. If the former obtains, then the amount of investment 
is irrelevant; if the latter, then the employer’s obligation is 
to maintain the status quo. It is the union’s contention 
“that the first sentence of Section 12 constitutes a guar- 
antee of the size of the full production crew in the beater 
room at sixteen persons, that having been the number of 
the crew since the time the provision was first inserted in 
the collective bargaining agreement.” 


Contentions of the Company 

The company’s position hinges on three main points: 

1. That Section 12 of Article IV refers only to proration 
of pay when workers are absent from a full production crew 
as defined by the company. 

2. That management has a right to determine the size 
of a crew, except as this right may be limited by the con- 
tract. Since no such limitation can be found in the contract, 
and since Article IX, Section 1, contains a conventional 
management rights clause granting the company the right 
to maintain reasonable order and efficiency, the company 
has sole discretion to determine the size of a full production 
crew. Once it has made this determination, it must, of 
course, observe the contractual requirement to maintain this 
crew or to prorate pay, should it be unable to recruit sub- 
stitutes or replacements for absent workers. 

3. That the upholding of the grievance would freeze the 
size of the crews, thereby preventing the company from 
realizing any savings from the introduction of new methods, 
machinery, or processes. 


Reasoning 
The arbitrator has approached the determination of the 
issue submitted with full awareness of its significance to 
both parties. It is understandable that the company would 
be concerned with the need for efficient operations, and that 
the union would be equally interested in maintaining a 
practice and condition of long standing. Perhaps the con- 
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clusions on the matter will be clearer if the arguments 
which seem irrelevant, weak, or unconvincing are com- 
mented on first. 

To take the weak points in the company’s arguments 
first, the arbitrator finds that the fact that the company’s 
policy on prorating was introduced unilaterally and as a 
temporary measure is of no significance, since as the com- 
pany itself concedes, the practice has been embodied in the 
contract from 1953 on and has therefore lost its original 
transitory and unilateral character. While the company 
might have once been free to discard or change a practice 
it promulgated under stress of wartime conditions, once this 
policy became a contractual obligation the company ac- 
cepted limits on its freedom of operation. 

Second, the company does not possess complete freedom 
to determine the size of crews without reference to work 
loads, nor to change the crew size whimsically from day to 
day. Its discretion is limited both by the rule of reason set 
forth in Article IX, Section 1, and by the obligation estab- 
lished in Article IV, Section 12, to prorate the pay of ab- 
sentee workers among the remaining members of the crew 
who perform the work of the absentees. If the company 
should exercise its professed right to determine the size of a 
crew in such a way as to avoid or negate its obligation to 
prorate pay, the union would have a justifiable complaint 
that the contract was being violated. But, is this in fact the 
case in the instant situation? No proof, or even argument, 
was advanced by the union that the beater room crews in 
general were overworked, or that the remaining stock 
pushers were unable to perform their duties when one of 
their number was eliminated. The union argument was here 
confined to the point that the company had an obligation 
based on past practice and on contract to maintain the 
beater room and machine room crews at a fixed size in 
order to preserve prorationing of pay and to maintain em- 
ployment. 

This brings us therefore to the question of contract in- 
terpretation posed by this case. So far as the language of 
Section 12, Article IV, is concerned, the arbitrator finds a 
lurking ambiguity in the first sentence: “The Company 
will attempt at all times to maintain a full production 
crew.” The question is a simple one: What is a full pro- 
duction crew? To this the union answer is that a full pro- 
duction crew is whatever it has been in the past; in this 
case, sixteen beater room workers per shift. The company 
answer is that a full production crew is whatever size the 
company determines it shall be. In the arbitrator’s view 
neither answer is correct. 

Let us take the union’s argument first. Unlike the Basic 
Steel Contracts, this Agreement contains no past practice 
clause. In the absence of such a clause the arbitrator might 
still be guided by past practice in this case were it not for 
two facts: 1) that technological changes have been intro- 
duced into the beater room and that these changes, cumu- 
lated over a considerable period of time, have affected the 
work load of the stock pushers; such at any rate was the 
company’s contention to which the union advanced no 
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convincing counter proof; 2) the history of contract nego- 
tiations since 1953 indicates clearly that the union sought 
unsuccessfully in 1957 both prior to, and during, the strike 
to obtain a contractual guarantee that there would be no 
reduction in crews without the consent of the union, or 
that the size of the crews be fixed by contract. The union’s 
explanation, advanced at the hearing, that these proposals 
were directed toward operating rather than production 
crews did not persuade the arbitrator that this asserted 
difference was significant. Instead they served only to indi- 
cate that the union had tried but failed to obtain through 
collective bargaining what it now seeks to gain through 
arbitration; namely, that the company cannot reduce any 
operating crews without the consent of the union. 

Equally persuasive in the arbitrator’s opinion is the fact 
that in the 1959 negotiations, which followed the company’s 
announcement of its intention to reduce crews, the union 
by its own admission did not even raise the question of 
crew sizes. Since the company had made no secret of its 
plans, the union’s failure to contest this policy at the bar- 
gaining table permits one of several inferences: that it be- 
lieved the company would not carry out its plans; or that 
it was futile to raise the issue again; or that other issues 
were more pressing, Whatever the explanation, the arbi- 
trator believes that the union’s inaction at the bargaining 
table, once it had been served notice of the company’s in- 
tentions, forecloses it from now gaining the guarantees it has 
unsuccessfully sought or failed to seek in the past. 

In summary, the arbitrator finds that the history of prior 
negotiations controverts the union’s argument that Section 
12 must be read as constituting a guarantee that the size 
of the crew in the beater room shall remain at sixteen per- 
sons. On the other hand, as mentioned earlier, the arbi- 
trator finds no warrant for the more extreme interpretation 
advanced by the company in some of its answers to the 
union in the processing of the instant grievance that the 
determination of crew sizes is solely and exclusively the 


prerogative of management. For if a reduction in crew size 
imposed extra responsibilities on those remaining or 
changed work loads and job content, the union could con- 
test the reasonableness of the company’s action under 
Article V, Section 2, or Article IX, Section 1. No such con- 
tention was, however, advanced by the union in this case. 

If the company reduced a crew’s size to avoid its obliga- 
tion to prorate pay because of absences, its action could be 
contested under Article IV, Section 12, but it is not suffici- 
ent for the union to argue, as it did in this case, that this 
might happen simply as a matter of conjecture. Indeed, the 
company itself denies that it “can or will change daily the 
total number in the complement or crew.” 

The interpretation which the arbitrator attaches to 
Article IV, Section 12, is that the company’s promise to at- 
tempt at all times to maintain a full production crew means 
only that such a crew is neither wholly fixed, nor wholly 
flexible. Hence, changes in the size of a crew must meet 
the test of reasonableness. In the instant case the arbitra- 
tor finds nothing in the record to support a finding that the 
reduction of the crew in the beater room was unreasonable 
in view of the technological changes which were made and 
which, according to testimony of the union’s own wit- 
nesses, lightened the work of the stock pushers. It might be 
argued that the company was dilatory in effecting the re- 
duction in work force, since the last change was made in 
1957, but in view of the shift in ownership and the recency 
of the engineering survey, the arbitrator does not find that 
the company forfeited its right to make the change through 
inaction. 

The arbitrator's answer to the question posed in the 
submission, it should be reiterated, is limited solely to the 
facts of this case. On the basis of these facts, the conclusion 
is that the cut in crews in the beater room was not a viola- 
tion of Article IV, Section 12, of the Agreement between 
the company and the union dated July 1, 1959. 


One Sixth of the Nation 


by Frances Perkins 


ocIAL workers suddenly changed their minds about the 

direction in which their efforts should go in the late 
nineteenth and early twentieth centuries. Essentially, the 
work of the social reformer had been based on individual 
efforts for the relief of poverty as it was found, They had 
thought of one kind of relief or another. They had great 
disputes over what was the best way, the best method, the 
wrong way, and the wrong method, but they never had a 





Miss Perkins is a visiting lecturer at the ILR School. This article 
is based on the fourth of a series of lectures given at Cornell in the 
spring of 1960 on the general topic: “Freedom from Want: the 
Social Attack on Poverty.” 


SUMMER 1960 


very broad and general understanding either of the eco- 
nomic and industrial causes of poverty or of the individual 
and social problems which enhanced and made more dif- 
ficult the solution of the economic problem. Nor did many 
social workers have any idea of how one should go about 
bringing larger forces to play upon the economic and in- 
dustrial life of the community so as to abolish, mitigate, 
or reduce the amount of poverty to be found therein. 
This went on until intellectuals turned their attention 
to the question. They made a somewhat clearer analysis of 
the causes of poverty; they settled upon the idea that 
persistently low wages, irregular employment, sickness and 
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disability were the principal causes of poverty. To these 
they thought that a number of other items might be added 

particularly, of course, old age; but basically it was low 
wages, irregular employment, and sickness which were 
the continuing causes of poverty in the United States. This 
led to a discussion of what practically could be done. Per- 
suasion and propaganda had proved ineffective. There was 
a movement toward legislation first to reduce the vast 
amount of low wages that were being paid and to shorten 
hours for the prevention of sickness and disability. Sec- 
ond, no children were to come into the market; no chil- 
dren in the factories; no children working to take the bread 
out of the mouths of their fathers and mothers who might 
have earned it. The next step was to reduce the hours of 
labor of women because women were terribly exploited and 
their health breaking. The next was a move to press by 
both private means and public means for some sort of in- 
crease in wages. Almost no action was taken to seek out the 
ways in which unemployment might be prevented. It 
seemed a hopeless task, because at this time we all clung 
to the old idea that the leadership of industry belonged to 
those men to whom as George M. Baer said “God has 
given the industry.” In time they would find a way to pre- 
vent the unemployment which was likely to wreck our 
whole social structure. For the citizens of this country, 
with its democratic ideals, could never have endured such 
a collapse without effort to overcome the poverty rising 
from economic and industrial causes. 

Eventually, legislation became the principal means of 
bringing about broad economic improvement in_ the 
country, by raising wages and shortening the hours of labor 
and by preventing industrial accidents (we could do that 
by law). Little by little, we made headway in the pre- 
vention of industrial accidents and in the provision of 
compensation for those injured by industrial accidents, in 
the reduction of hours of labor of women, and in a pre- 
sumably better and better wage level, although there was 
some question about whether or not there was an improve- 
ment in comparison with the increasing cost of living. 

In the early days of this move to legislation the function 
of the organized labor movement was rarely noted. As a 
matter of fact, union members in the latter part of the 19th 
century played a very small part in the whole movement 
for social reform and social legislation, They were content 
to organize and to improve the conditions of work for 
themselves in a particular trade. Union membership 
was so small that the number of persons affected by 
these efforts was hardly noticeable in the great sea of 
poverty which was around us everywhere. But this is the 
interesting thing. Social workers, as they began to go 
before the legislature (and they made many strange politi- 
cal friends in those days, as they went before committees to 
present their ideas of what ought to be done), began to 
run into labor leaders of one kind or another. They offered 
help to the union legislative agents who were frequently 
inadequate — often old worn-out men who were rarely 
effective. But they appeared before committees, and one 
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got to know them. One sat around in the lobby and talked 
with them, and one began to have a strong and growing 
impression that this labor movement which was represented 
so feebly at that time had within it, nevertheless, a great 
usefulness as a means of preventing poverty. 

As you know, there has been in the last 25. years an 
enormously increased growth of the labor movement which 
has exerted great intellectual and social influence toward 
improving wages generally and for all other social benefits 
which are available under the modern pattern of social leg- 
islation, The labor unions today have a principal job, 
which is to advance the wages of their own group, but 
incidentally a lot of other people benefit from that pattern 
of improved wages, shorter hours, and accident prevention. 
Unions now want to know what the weak spots are in the 
unemployment insurance program, and having found their 
voices, they are able to speak very effectively to legislators 
and to Congress about what the changes should be in the 
legislation. 

After some headway had been made against poverty, by 
the improvement of wages and the shortening of hours, 
the abolition of child labor, and the passage of workmen’s 
compensation laws, it was a long time before Franklin Roose- 
velt was elected to the Presidency of the United States and 
before the Great Depression rocked us to our very depths. It 
was undoubtedly the Great Depression that was the proxi- 
mate cause of the legislation that followed. I do not 
think that three years earlier Franklin Roosevelt would 
have had it in his mind to move so quickly, so firmly, and 
so accurately to attack by emergency means low wages, ir- 
regular employment, constant industrial accidents, and the 
consequent pressing down of great groups of working peo- 
ple to the poverty level. The lessons of the Great Depres- 
sion were written on his mind and indeed on every other 
mind. 

We had talked previously about old-age insurance in 
terms of “Would it be possible?” and “Do you think it 
would be a good thing?” and “Is there something in it?” 
I even went to conferences on both of these subjects, old- 
age insurance and unemployment insurance, back in the 
1920’s when times were very good indeed, and people were 
saying, “Oh, well, it doesn’t have to be done now.” But 
when the Great Depression came so suddenly, as a result of 
economic forces which were not understood at the time, 
it was enough to move the political thinkers of the country 
in a direction which I believe could be repeated only under 
similar conditions. So we got among the early programs of 
the New Deal a proposal for unemployment insurance and 
one for old-age insurance on a national basis. This was a 
striking new step that was taken almost immediately with 
the President’s backing. No public pledges were made of 
a program of federal law to regulate hours and wages, to 
set minimum wages below which no one could be paid, and 
to set a ceiling over hours in factories, mills, and mines. 
Nevertheless, the President and the vague New Deal were 
committed to such a program in their hearts and minds. 

It is, however, about what Franklin Roosevelt said at the 
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time of his second inauguration that I want to talk here 
and connect, if I can, the past with the future of the whole 
problem of the battle against poverty in the United States. 
There has been an age-long battle against poverty. Man 
has long been struggling against poverty. Sometimes he has 
made rules about it, and sometimes he has made laws about 
it, and sometimes he has withdrawn them and left it all to 
the good will of people in general, When Franklin Roose- 
velt was inaugurated for the second time on the twentieth 
of January in 1937, in the course of his speech he used 
this phrase, “One third of the nation is ill-housed, ill- 
clothed, ill-fed.” This was a shocking expression, and it 
was a great surprise to many people in the United States 
to hear those words. As they gasped and thought about it, 
they realized that it might be true. It might be that he was 
right that one third of our people were either in poverty or 
on the verge of poverty; that they didn’t have enough proper 
food to eat; that they were not decently housed; and that 
their clothing was meager and insufficient for the neces- 
sities of life. 

I realize now that the figure one third was probably one 
of those good guesses of the President. If you will remember, 
he was a very “good guesser.” Very often he found his sta- 
tistics in his imagination rather than in calculated tables. Do 
you remember the time when in 1941 he announced how 
many ships and how many planes and how many trucks 
had to be built for the war effort, and people began to say, 
“This man is crazy, it can’t be done.” But we built them all. 
In 1944, as he was about to make a speech concerning 
the postwar period and what we should plan for, he said 
in conference with a number of us that we would have to 
reckon on a standard number of jobs for 60,000,000 people. 
Most of us said, “Well, this can’t be done; no one ever 
heard of such a figure.” Fifty million was the highest num- 
ber ever employed and that during the war period. There- 
fore, “forty or forty-five million would be a better objective.” 
I think every economic expert advised him to say “not more 
than forty-five million.” But he persisted in saying, “Well, 
I like sixty million, that sounds better.” He found the figure 
in his imagination and, to our astonishment, when the war 
was over we did not slip back. As you know, the number of 
jobs in the country today is between sixty-five and sixty- 
seven million regularly. It was in some such way as that, 
that Franklin Roosevelt conceived his notion that one third 
of the population was in want. It is true that the WPA 
(Works Projects Administration, a fancy name for a major 
relief organization) had already had extensive experience 
and had some notion not only of the numbers but also of 
the degree and quality of the suffering from poverty which 
existed. The administrators of this organization knew, and 
through them the President knew, just about how vast the 
number of persons in poverty was. 

The series of social laws that he was to propose—in- 
cluding unemployment insurance, old-age insurance,: old- 
age assistance, and fair labor standards (or wage and hour 
regulations ) —all of which were aimed at the improvement 
of the life conditions of these people, had not actually 
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taken effect in 1937. They were not in the picture. The 
Social Security Act had been passed in 1935, but it had not 
been put into effect. Nobody had as yet received a penny in 
old-age insurance or unemployment insurance. These pro- 
grams were to go into effect in a few months. The Fair 
Labor Standards Act had not even been introduced. And 
so as he stood there in January 1937 saying these things, he 
did not have behind him the evidence to permit him to add 
“And I have led you out of this predicament of one third 
of the nation ill-clothed, ill-fed, and ill-housed.” The coun- 
try had not been led out of it. They voted for him in great 
numbers in 1936 because they believed that he was going 
to lead them out. As he made this statement he must have 
realized that this was pretty dangerous ground. The NRA 
had been a failure. The effort to regulate hours and wages 
by voluntary agreement had been a shot in the arm. It had 
been fun while it lasted; everybody was excited and the 
wheels moved around rather rapidly, but actually little 
came of it. The stimulus to the economy which was to be 
carried on through the banks and through the Federal Ke- 
serve System was just beginning to be felt. The Home 
Owners Loan Corporation and the loans of great sums of 
money through the Reconstruction Finance Corporation 
were all going strong and some things were improving. The 
Public Works Projects Administration was gradually being 
moved into operation, and there were in prospect a few 
more jobs on it. But public works do not make very many 
jobs on the site, you know. The great virtue of a public 
works program is that it provides a market for building 
supplies—for cement, bricks, mortar, lumber, and sand and 
all that sort of thing—and that it thus makes more and 
more jobs in scattered places. It is a slow program to get 
under way, and it was not yet really under way. The foun- 
dations were laid, but there was not a full and permanent 
operation under way. 

A crisis of poverty, of course, came over this country 
during the Great Depression of 1929. The human aspect 
of this crisis was the one that touched many people more 
severely and with much more difficulty than did the eco- 
nomic one. The general economic confusion was not as 
frightening as was the fact that thousands and thousands 
of people were without any means of livelihood. This, of 
course, came to be the proximate cause of a great period 
of reformation, Added to the economic collapse was the 
long drought and the creation of the “dust bowl,” a purely 
physical manifestation of bad weather which made deserts 
out of a large part of Oklahoma, Arkansas, and other parts 
of the Midwest. This added to the general confusion. 
There was an agricultural crisis which came at the same 
time, based on the fluctuation of the markets for grains and 
foodstuffs combined with the aftereffects of real-estate 
speculations in farm land. That crisis in agriculture made 
a further confusion for the government to deal with. 

A few weeks ago someone in Washington, someone in the 
high command, I think, made the statement that we had 
done fairly well in this country in recent years. We had 
made an amazing recovery (which is true); we had grown 
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richer and more competent (which is probably true) ; and 


that on the whole our life was so improved that if Franklin 
Roosevelt came back today to make that inaugural speech, 
he would say that “one sixth of the nation only, is ill- 
housed, ill-clothed, and ill-fed.” I think perhaps all this is 
true in the literary sense in which President Roosevelt used 
the phrase “one third” in 1937. I am astonished when I 
look at the picture myself to see how much has been done 
in twenty-three years. 

New horizons have appeared since the 1930's. The stand- 
ard of living has risen, and the man whom Roosevelt would 


‘ 


never have thought of as being “‘poor” now thinks himself 
“poor” because he does not have all the gadgets that some 
of the neighbors have. This is what complicates the picture, 
if one wanted to make any kind of a statistical report, which 
I shall not do, I assure you; but it does complicate even our 
consideration of the matter. 

The industrial economy, money, agriculture, and educa- 
tion have all changed in these twenty-three years. Greatly 
expanded public-assistance legislation has been enacted, 
and the public-assistance program now covers the en- 
tire country. Public assistance covers the aged who are not 
covered by old-age insurance — or inadequately covered by 
it — assistance to the blind, assistance to dependent children 
(which often means allowances to their mothers who care 
for them), and general assistance to those who find them- 
selves in poverty for special reasons and who need help at this 
time. Persons on old-age pensions under the Social Security 
System number between thirteen and fourteen million 
people with their dependents. And while not all of these 
are what are ordinarily known as “poor” people, it does 
represent a great number of persons taken out of the need 
for public assistance. Many of these people who receive 
pensions under the Social Security System receive a pension 
too small to meet their actual needs and wants, and this we 
must remember when congratulating ourselves. People on 
private pension plans number well over a million and a 
quarter. Unemployment figures are not satisfactory, as the 
amount of unemployment varies from month to month, but 
we do know that the unemployment insurance act alone 
gives relief to thousands who face the short-time unemploy- 
ment which has been so characteristic of the American life 
in the past. And also, it has undoubtedly done a great 
deal to stabilize the economic life of the community. 

There are many private agencies which give relief and 
assistance to special groups of people, but since these figures 
do not appear in any consolidated report, we can’t possibly 
estimate the number of people who receive that sort of 
assistance from private charitable enterprises. 

What has become of the forty to fifty million people who 
were poverty stricken during the ’30’s when drought and 
dust storms and agricultural economic crises combined with 
an industrial depression of an unprecedented force? Some 
of these undoubtedy have, by reliance upon the assistance 
legally available to them and the expanded economy, pulled 
themselves out of the pit of poverty. Also they have been 
helped by the general raising of the level of wages through- 
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out the United States. We now have a dollar an hour as the 
minimum wage in the United States, and that has pulled 
innumerable families out of the pit of poverty, particularly 
as the higher wages of higher skilled people have tended to 
go up along with the minimum wage. There is high employ- 
ment and a great number of jobs in the expanded economy 

sixty-five to sixty-seven million. There are two and some- 
times three wage earners in a family, and this has brought 
real money into the family budget, doing a great deal to 
support not only that particular family but its dependents, 
its relatives, and the general community. Better wages and 
better hours, combined with unemployment insurance and 
old-age insurance, have been a great asset in relieving the 
strain of poverty and have reduced the numbers who have 
to look for aid from some assistance program. 

Larger opportunities for jobs are made by this expanding 
economy in a great variety of places, so that people who 
formerly found themselves living in a backwater where no 
or very poor jobs were available, or were tied to home by 
some personal disaster in the family, find themselves now 
with a new industry right in the town where they live. This 
has been a part of the expansion that has taken place. Then, 
of course, there is guidance provided to other job oppor- 
tunities. There is opportunity for vocational training for 
many young men so that they can learn a new kind of skill. 
The public employment agency provides guidance to places 
where they can be employed. All of this has brought about 
a situation where fewer people are likely to become objects 
of charity, as we used to call it. The increased use of col- 
lective bargaining by the organized trade unionists has 
undoubtedly brought about a higher level of wages and a 
much wider distribution of those high wages and good jobs 
and has contributed enormously to the rising economic 
opportunities. 

We must not congratulate ourselves too quickly upon this 
obvious improvement but recognize that within it there still 
remain sizeable areas of distress and true poverty from a 
variety of sources and from the inadequacy of some of the 
programs of insurance and relief. The correction of these 
is among the next steps that must be taken. 

Fewer industrial accidents, fewer industrial diseases, and 
the constantly declining number of workmen’s compensation 
cases have also helped. Better medical care and the better 
knowledge of how to treat sickness have brought about a 
situation where fewer people fall into poverty because of 
continuous poor health. The number of fatalities in indus- 
trial accidents has also shrunk in this time due to the sound 
preventive work of the administrative agencies, of the em- 
ployers associations, and the demands of trade unions for 
safer conditions in their own shops. All of this has made a 
difference. 

The great bulk of social legislation passed in the states 
and at the federal level in the last thirty years has made a 
vast difference in the incidence of poverty in the United 
States population: laws setting shorter hours, laws _ re- 
quiring better wage levels and pay for overtime, laws pro- 
hibiting the labor of children, laws against exploitation by 
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home—work practices, laws for workmen’s compensation, 
laws for machine guarding and other techniques for pre- 
venting accidents, laws for guarding against and preventing 
industrial diseases — lead and zinc poisoning, silicosis, and 
others once common. The unemployment insurance law 
brings cash to the temporarily laid-off worker and keeps 
him in the market. The old-age insurance law has devel- 
oped a system of helping those retired from work through 
old age to keep out of poverty in normal circumstances. 
These are bulwarks in the battle against poverty and, in 
addition, have had a stabilizing effect on industrial produc- 
tion and distribution, actually tending to keep an even keel 
under our economy and so permit its expansion and pre- 
vent poverty. 

There has also been progress in the last twenty or thirty 
years in overcoming a number of killer diseases that used 
to push many people over the line of poverty when the 
breadwinner or the mother of a family was a total invalid 
and a charge upon the family budget. Tuberculosis has been 
almost wiped out. We say it is over and it seems incredible, 
does it not, that there are still five hundred thousand 
tubercular people left in the United States? But many 
sanitaria have been closed down; the situation is vastly 
better. People don’t often get this disease, once so common 
among wage earners, but if they do get it they can be 
healed by the use of drugs, rest, and food; and there is 
great improvement in that situation. Typhoid fever has 
been almost abolished; you rarely hear about anyone hav- 
ing it. Sanitation did that. Even smallpox is something of 
the past. Yet these diseases used to be great causes of 
mass poverty. 

I incline to the view that we have accomplished a good 
deal over a period of time by the combination of politics 
with conscience and philanthropy. A great deal has been 
accomplished, but still a vast area remains of unnoticed 
want and unattended illness, I am astonished when I look 
at the amount of work that needs yet to be done if we are 
to bring a larger portion of the people of the United States 
into a position of relative economic security, relative good 
health, and relative lack of poverty. There are a host of new 
problems that have arisen; but, as I said before, poverty is 
somewhat relative. People compare themselves with their 
contemporaries and not with some objective formula which 
was used twenty years ago. A little imagination will help all 
of us to see the personal disasters which used to bring some 
families down into poverty. Today some of these unfor- 
tunate situations are at least preventable, and we know how 
it can be done. These victims of disease are the poor people 
that Franklin Roosevelt didn’t count when he made his 
estimate of one third of the nation. But there are things now 
included in the budget of the working family that it would 
have astonished us a few years ago to consider as necessities. 
When I was Secretary, I was always fighting a battle in the 
Department of Labor with the young men who wished to 
revise the cost-of-living figures. I had a feeling that it was 
well to have the index stay still for a good many years so 
one could measure against it. But I was, of course, outvoted 
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by the wiser and younger minds around me, and we had a 
new tabulation for the cost-of-living figure. What we did 
was to introduce a great many new items into the list of 
articles to be priced in order to find the cost of living. We 
eliminated a few. One of them that these young men used 
to tell about with great glee was lady’s high-buttoned shoes 
which had gone out of fashion long before 1935. We did 
put in, however, such things as automobiles and radios. The 
radio is a means of communications which even: the poor 
have to have. The automobile, of course, if you are going to 
have a job, you must have in order to get to it. 

Achievement of the improvements in living standards for 
many relatively poor people was, however, attributable in 
part to the influence of humanitarians on politicians in a 
determined effort to make legislators understand the suffer- 
ing of human beings. Mrs. Florence Kelley, the head of 
the Consumers League, was an extraordinary woman and 
a great leader. I recall what she said to me when I told her 
privately that Governor Smith was going to appoint me a 
member of the Industrial Board of the State of New 
York. I met her in a Pennsylvania Railroad station 
just before she was to take a train. I had to tell her this 
news so that she wouldn’t learn about it first from the news- 
papers. We went and sat down in a restaurant upon the 
mezzanine floor and had a cup of tea. No social worker and 
no woman had ever been appointed to public office. I ap- 
proached the subject gingerly, and when I told her that 
Governor Smith was going to appoint me I could tell how 
amazed she was by the look on her face. Her eyes opened 
wide in a look of wonderment, and a look of at first horror 
and then of astonishment spread over her face. She threw 
up her hands as she said, ““God’s Holy Name be praised.” It 
was a sincere emotional outburst from a_ high-spirited 
woman who had never believed it possible that we could 
accomplish so much in the field of industrial and social legis- 
lation. Now the field of administration was to be opened up 
through me, whom she considered as one of her group — 
who, it was jokingly alleged in New York, considered them- 
selves “the children of light.” That one of the “children of 
light” should be asked to be an administrative officer of the 
state labor department was almost more than Mrs. Kelley 
could comprehend. It was a victory for her life effort. 

This sort of astonishment persisted for years when we 
were gradually making repairs in our social labor code and 
gradually getting ready to move into the next phase. There 
was a moral drive that came out of this which stimulated 
social reformers. Their major motivation was a firm moral 
sense, a firm conviction that by love of their brothers, or 
good will toward all mankind, they were expressing and 
helping to bring into fulfillment the love of God toward 
men, They were people of deep moral and ethical con- 
viction. This belief was a source of their strength. Changes 
without any animus do not happen, except when leaders 
have a strong moral purpose and strong moral convictions 
about what they are doing. 

I want to say to the younger people representing 
the next generation: above everything, do not lose this 
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sense of moral force. Don’t let politics and bureauc- 


racy take the warm personal feeling out of our large ac- 
complishment of true charity. This, I think, is an im- 
portant thing to remember. Law — system — efficiency, but 
with friendship and good will to people are essential for 
progress. 

Much remains to be done in the prevention of poverty, 
particularly in the treatment of certain outstanding ill- 
nesses and in dealing with their consequences. We 
see that here is an evil that must be corrected. There are a 
great many things which spring from poverty and neglect 
and lack of friendly relationships between groups of people 
who live all together in one country and live out of one 
great bowl. These things need to be done with kindness, 
intelligence, but always with drive or they will never be 
accomplished. 

Among the problems that have to be faced is that 
of overcoming the remaining killing and _ crippling 
diseases, of which there are so many. Are you not aware, as 
[ am, of the number of appeals every month saying, “Won't 
you give money for this or that or the other research fund?” 
When I read the New York Times and see the picture of 
two pretty ladies, I wonder what they are doing all dressed 
up, and then when I read the little text underneath, I see 
that they are supposed to be arranging a benefit for the 
Muscular Dystrophy Society. Also, I see that someone else 
is raising money and asking me to contribute to the Society 
for the Prevention of Multiple Sclerosis, and so I know that 
the drive is on. I know that people have begun to see that 
there is something that can be done, and that they want 
more money for more research, for more exploration, for 
more trial experiment, and for more care of the people who 
are crippled by some of these horrible diseases. A new hope 
has been arising among us that some of these great killers 
and cripplers can be overcome. 

It is only a short time since the idea of prevention of dis- 
eases has seemed possible. Tuberculosis was once a great 
killer. In New Bedford I remember that at one time 
women who worked in the textile mills died of T.B. at a 
rate twice that of women in the general population. Reduc- 
tion of the T.B. death rate provides a terrific example of 
what can be done. Polio is our latest conquest. Here again, 
it pleased me to note that the public immediately took a 
hand, not only the general public, but the official public, 
the government public. The government gave leadership in 
spreading the news and insisting upon and paying for the 
cost of the immunization of large numbers of children. 

Epilepsy is another disease which has never been a killer 
but a terrific crippler. Most of you know what a frightfully 
hard time the epilepsy patients have in obtaining and hold- 
ing a job. An epileptic has just as good a mind as anybody 
else; they are rarely ever in the retarded group, but they 
have this horrible disease which seizes them unexpectedly. 
It has prevented them from having good work and making 
good wages. Now, fortunately, there is hope for the con- 
quest of, or at least a mitigation of, epilepsy. There are 
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new method of dealing with epilepsy with drugs and educa- 
tion will prevent much poverty and enable thousands of 
men and women to earn a living who now are cut off from 
it. Drugs, training, and education of the individual in how 
to help himself out of the oncoming of an attack are all 
means which will help him to head it off. There are ex- 
tremely important devices which can be used as a possible 
plan for the working population and as a means of taking 
people out of poverty and into a life of real enlightenment. 

Cerebral palsy and hemophilia, which we _ have all 
thought of as so crippling and so hopeless, are now just on 
the very edge of solution. They may not be cured imme- 
diately, but an understanding of their cause and a probable 
mitigation of the disease are certainly close at hand. This 
will provide an opportunity to bring these people back into 
the world of the living and the wage-earning population. 
Medical research, of course, has come to be well regarded 
by the public, as well as by private charitable funds. The 
imagination, ingenuity, and the wider observation of private 
research, along with public research, are likely, I think, to 
turn up the best answers and the best results. Rehabilitation 
training is an important field of social effort which now is 
going to require the assistance of all good men, because all 
of these diseases and many others leave results upon their 
victims such that retraining is needed in order to develop 
the individual into a wage earner who can support himself 
and contribute to the whole community. Experimentation 
must be carried on. We have to be in a position to find out 
what can be done to use the training and teaching and then 
to provide a way of placing the individual in proper work. 
Education must be provided for his employer and for the 
public generally to make him acceptable to his fellow 
workers. Also we must make sure that he is able to find a 
job, that he can get to his job; and that a place for him 
be made. 

The blind we know can be trained. We have known that 
for many years. They can be remarkably helped with the 
new methods that are coming up all the time. Yet we learn 
with surprise that 22,000 people a year become blind be- 
cause of some disease or accident, and they must be put into 
the class of people who with training can perhaps get 
around and sometimes earn their own living. The deaf and 
the dumb, who for years have been a curiosity and a prob- 
lem to society, are now known not to be totally deaf. Most 
of them have a slight residual hearing which they don’t 
understand, but they can be taught to develop that slight 
sensation into words and forms and make out extremely 
well. Persons who have high intelligence and the handicap 
of deafness and dumbness are now earning their living in 
some of the most delicate and difficult operations. They 
have been trained as the blind have been trained for pro- 
fessions, for skills of one kind and another, as well as for 
manual labor. There is great hope that they will not be in 
the disasterous situations that they have been in the past 
when their families died out and left them without any 
means of support. Rehabilitation work is extremely interest- 
ing. It was proposed about forty or fifty years ago in con- 
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nection with the workmen’s compensation. Shortly after the 
first World War when some physicians began to see what 
they could do for the weak muscles of some of the soldiers 
they discovered that in order to retrain the muscles of the 
hands they had to retrain the reflexes of the mind. That is 
the combination today that you read about in the writings 
of Dr. Howard Rusk, who never lets us forget what he is 
doing and what can be done with the rehabilitation of all 
kinds of handicapped people. 

When you come to the insane and the feeble-minded and 
the mentally and emotionally ill, you have another set of 
people who are not declining in numbers, I’m sorry to say, 
but who are being moved more and more into the hospitals 
and public institutions. They are less a burden to the family 
and less likely to pull the family down into deep poverty. 
But now a new idea is before us. Many of the insane and 
mentally and emotionally ill, if they can’t be cured, can at 
least be improved. Many of them can be cured, Drugs, op- 
erations, teaching, all these things are now within the realm 
of possibility. Many of them can be restored to active work 
and to active participation in the economy of the country. 
Should it not be done both for their comfort and welfare 
and for the welfare of the country? During the Great War 
a very large number of feeble-minded people and mentally 
ill people worked in the factories. They were put there with 
the help of the public employment offices because of the 
great need. Employers made use of them somehow and they 
were able to produce effectively. This, I think, is one of the 
things that gave the rehabilitation people the idea that by 
utilizing the same selective placement techniques, but with a 
slightly different emphasis than when dealing with a man 
who was physically handicapped, you could restore these 
people to active work. People in this general category vary 
a good deal in ability. The feeble-minded, as you know, run 
all the way from the morons down to the imbeciles, Those 
in this last category are the group that can’t be taught any- 
thing. They just don’t learn. There is a middle class of 
feeble-minded, then the upper class, and then the morons. 
At various degrees ways have been found by which many 
of them with medical care and rehabilitation training can 
be fitted for limited active work and can maintain them- 
selves. These are the kinds of things that I feel need to be 
done. 

Cases of the sort I have mentioned are the hard core of 
our poverty not taken care of by the broad general eco- 
nomic measures under which we work. They are personal 
and specific and have to be applied person-to-person. The 
treatment can not always be the same for everyone. The 
workmen’s compensation law certainly should be amended 
so as to cover a person who takes rehabilitation training, If 
that were done and paid for out of workmen’s compen- 
sation, many of the injured would be restored to a good 
earning capacity. I have seen a man with only one arm with 
some sort of a rigging on his shoulder and a hook under his 
sleeve who worked as a traveling salesman, carrying his bag 
with his right hand and getting his documents out with his 
left hand. I have seen a girl who had her hand cut off in 
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the laundry mangle return to work six years later after being 
paid all the time for the loss of her arm by workmen’s com- 
pensation. I saw her complete her education and go to nor- 
mal school and work as a teacher in the Buffalo school 
system. This, of course, is something that someone paid 
attention to, not only the workmen’s compensation people 
in the administration office, but people in the YWCA and 
people of the community who had known her and were in- 
terested in her. They paid attention to her and assisted her 
with this project of rehabilitating herself. 

In the long history of the struggle of mankind against 
poverty we now need to do some serious thinking, not only 
about these handicapped people, but about the people in 
our midst who are handicapped by race. I think that many 
of our race problems in this country would disappear after 
thirty years of good wages and good work and good health. 
Charles C. Burlingham said to me, just a few months before 
he died, when I asked him about assimilating the Puerto 
Ricans: “Give them thirty years and they will be just like 
everybody else. We thought we were snowed under when 
the Italians came, then when the Poles came, but now they 
live just like us.” Thirty years is enough, he said, to soften 
prejudices, as living and cultural standards become higher. 
Problems will disappear and people will come out of pov- 
erty. A large part of race prejudice is a poverty problem. 
When poverty is removed and people get good wages, they 
live in a good house, they buy good books, they buy good 
food and clothes. Improvement in economic conditions will 
help the problem of prejudice. 

When we chose to make headway against poverty by the 
utilization of social insurance against some social hazards, 
we chose the right path. You can insure more and more 
risks. I always think with the greatest affection of the man 
who invented insurance. It has made possible many things 
in the world of commerce and in the world of enterprise. It 
also is now making it possible for us to prepay the probable 
cost of covering a large number of people against some par- 
ticular risk that is going to fall on only a few of them and 
nobody knows which ones. This, of course, is one of the 
greatest advantages of our insurance systems. They collect 
in advance and pay when, and if, the trouble comes. We 
can extend old-age insurance; we can extend unemployment 
insurance; we can extend a great many of these systems to 
cover by insurance matters which we could never take care 
of on a piece-by-piece method of haphazard action. Illness 
of all kinds, with its disability, is one of the insurable risks 
of mankind. 

In the battle against poverty, we must face up to some of 
the side effects, such as alcoholism. This seems to be a strik- 
ing problem today, even though some of the methods of re- 
lieving and preventing it are hardly known. Alcoholism 
among small children and among young people who are 
faced with poverty seems baffling. We don’t know about 
these things; they must be studied. 

Then I think we must remember something which goes 
to the very roots of life itself. Do we have too many people 
in the world? I don’t know, Agriculture has never been 
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fully developed. Transportation has not begun to solve the 
problem of transporting the food which is raised in one 
place and moving the surplus to the place where it is 
needed. You know during the Great Depression we had a 
stamp plan for distribution of food. You showed a card and 


you got some of the surplus food, Funny things happened 
under it. One of them, I remember, was when there was a 
demand for food for some striking and starving miners in 
Tennessee and Kentucky, and I worked all night helping to 
get in touch with the food administration. We got food 
started for Kentucky, and I sent a message to John L. 
Lewis, saying it was on its way, and for once he was very 
grateful and pleasant. Two days later he called me and said, 
“Did you say food was coming?” “Yes, yes, hasn’t it ar- 
rived?” I said. And he said, “Five carloads of grapefruit 
arrived. What shall we do with the grapefruit?” I have 
never forgotten the scorn with which he underscored the 
“orapefruit.” We had been told merely that it was excess 
food from Florida, and someone gave the order to send it to 
Tennessee. 

We do not yet know how to transport the right type of 
surplus from one place to the place where it is needed and 
wanted at the right time and in the right way. Somehow the 
wheat that is stored in granaries here in the United States, 
creating a great economic problem, should be distributed to 
the so-called hungry people of India or of Africa or of In- 
donesia or other places on the European continent in the 
places where it is needed desperately. No one has thought 
that out, and how to do it. I suppose the reasons for not 
doing it are economic and not human; but it should be done 
and must be done. If we are to play our part in the pacifica- 
tion of the world, we have to learn to give our surpluses and 
direct them to where they are needed. I think that a major 
part of the problem of abolishing poverty in the next 
twenty-five or thirty years involves dealing with a world 
problem of poverty. I remember Walter Nash, who is now 
Premier of New Zealand, saying at the International Labor 
Organization Conference in Philadelphia words that have 
been printed on every bulletin that has been sent out by the 
ILO since then: “Poverty anywhere is a hazard to pros- 
perity everywhere.” And so it is. We must be prepared to 
relieve those aspects of poverty, not only in the interest of 
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our own prosperity, but in the interest of plain human needs, 

I have noticed in the writings of the people who think 
with their hearts as well as with their heads an increasing 
insistence upon happiness as being one of the objectives of 
life. “Have we not a right to be happy?” young people ask. 
Well, we say, “Yes, but!” Really they should have the right 
to be happy if they can be happy. What can we do to in- 
crease human happiness? I think the increase of human 
happiness is one of the things that can aid in the abolition 
of poverty. It seems to be universal testimony that when 
people are happy they behave better and they cooperate 
better. They will do the things that will help them get out 
of the jam they are in. It was Count Rumford of New 
Hampshire, you know, who devised the system of charitable 
relief for the Bavarian cities during the 1700's. After show- 
ing how the city could be zoned and explaining what in- 
vestigators should do, he added something like this: “Be 
sure to give the relief applicants some happiness and pleas- 
ure. It dispels apathy and enables them to contribute to the 
solution of their own problems.” This was an attitude like 
that of a social worker I knew as a young woman who was 
an investigator for the Association for Improving the Con- 
ditions of the Poor in New York. When she got an emer- 
gency call that someone was in dire need and hungry, she 
made up an emergency basket (flour, potatoes, oleo, milk, 
bread 


“Why the jar of jam?” I said to her. She said, “It makes 


~ that kind of thing) and put in always a jar of jam. 


them happy. The children like it because it’s sweet, every- 
body feels better when they all eat bread with jam that 
night and by morning they are willing to listen to me and 
to cooperate with some plan for getting them out of the 
terrible mess that they are in.” 

I remember that the good and wise and very practical St. 
Ambrose of Milano, as he was drawing up his rules of what 
to do about poverty and its relief and how to handle it, had 
something to say on this point. He added something like 
this to the rules for the priests of his diocese to follow in 
giving out charity to those in poverty: “Always assure the 
poor person to whom you give alms that you will pray for 
him. It gives him an hour of happiness.” Perhaps that is 
what we need to do as one of the next steps in the abolition 
of poverty. 
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Prevailing Wage Rate Determination for 


Municipal Laborers in New York City 


A Case Study of the Administration of Section 220 


of the State Labor Law 
by Wolfgang S. Price 


HE question of the right of the public employee to or- 
T ganize and bargain collectively over wages, hours, and 
working conditions with his state employer has been a vex- 
ing one for more than half a century. Much has been writ- 
ten on this subject. The preponderance of literature usually 
examines such questions as the right of the public employee 
to strike and the implication of collective action with respect 
to the sovereign power of the state. 

The fact remains the public employee is today being or- 
ganized by unions which are seeking — and winning — 
full collective bargaining rights for their members. Though 
systematic organization has now been in progress for a 
decade and significant advances have been made, especially 
at the municipal level, there has been virtually no attempt 
to study the problems which both government and union 
experience in the development of their collective bargaining 
relationship. It was, consequently, the purpose of the study 
from which this article is adapted to examine the develop- 
ment of a particular public employer-union collective bar- 
gaining relationship with the intention of (a) analyzing the 
framework within which bargaining is conducted; (b) 
investigating how the union conducts its wage negotiations; 
and (c) noting the changes, if any, which have occurred in 
the wage structure as a result of the new relationship. 

Certain groups of public employees have their wages 
determined under legislation which provides for the pay- 
ment of prevailing rates of wages. Such legislation at both 
the federal and state level dates back 65 years.* The eco- 
nomic and social purposes behind these enactments ap- 
pear to have been (a) to assure the maintenance of labor 
standards by protecting the wage scales prevailing in the 
locality in which public work was performed; (b) to curtail 
wage differentials as a source of competitive advantage in 
bidding on government contracts; and (c) to make the gov- 
ernment an ‘average employer.’ 

The application of the prevailing rate as a standard of 
employment in itself does not, however, reveal the actual 
conditions of federal or state employment. The prevailing 


* After 1862 when the prevailing rate standard was first applied 
by the federal government to certain positions in the navy yards, it 
was subsequently applied to certain positions in the Bureau of: the 
Mint (1874), Bureau of Engraving and Printing (1875), Govern- 
ment Printing Office (1895), Public Buildings Administration 
(1910), and the Tennessee Valley Authority (1933). Monthly 
Labor Review, Vol. 59, No. 5 (November 1944), p. 1063. 
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rate may be the union rate in one instance, while in another 
it could support substandard working conditions. The latter 
possibility has, to a great extent, been minimized by the 
growth of trade unionism and the subsequent enactment of 
minimum wage legislation.” 


Prevailing Rate 


The state law applies to all laborers on public works “em- 
ployed by the state or any municipal corporation.” The 
term “prevailing rate” is defined in the statute as the 


. rate of wage paid in the locality as hereinafter defined to 
the majority of workmen, laborers, or mechanics in the same 
trade or occupation. In the event it be determined that there is 
no majority in the same trade or occupation paid at the same 
rate, then the rate paid to the greater number in such trade or 
occupation shall be the prevailing rate, provided such greater 
number constitutes at least 40 percent of the laborers, workmen, 
or mechanics engaged in such trade or occupation; in the event 
there is less than 40 percent of laborers . . . engaged in the same 
trade or occupation in the same locality paid the same rate, then 


the average rate paid to such laborers . . . shall be the prevailing 
rate.? 


The procedures established in the New York law for deter- 
mining the prevailing wage rate (a) provide state employees 
an opportunity to participate in hearings and present evi- 
dence; and (b) permit judicial review of the fiscal officer’s 
rate determination.‘ And, in the case of municipal laborers, 
the procedure approaches collective bargaining. 

The major difficulty in determining the prevailing rate 
clearly lies in the establishment of job similarity between 


* Administrative interpretation of the term ‘locality’ has effec- 

tually influenced the federal government’s wage policy as well. For 
instance, minimum prevailing rate determinations under Walsh- 
Healey are based on nationwide industry minimum wages. In this 
manner the federal government avoids perpetuating unusually low 
wages in any one section of the country by constraining employers 
in low wage areas to increase their wages if they wish to compete 
for government contracts. For an analysis of this point see Her- 
man A. Wecht, “The Walsh-Healey ‘Locality’ Problem,” Labor 
Law Journal, Vol. 4, No. 1 (June 1953), pp. 399-409. The wage 
board method is currently used by the armed services, as well as 
numerous federal bureaus, e.g., Bureau of Engraving and Print- 
ing and Bureau of the Mint. Jbid., pp. 1066-1067. 
3 McKinney’s Consolidated Laws of New York, Book 30, 154, 
(1948). The prevailing rate provision is in Section 220 of the state 
labor law and the statute throughout this paper will be referred to 
as Section 220. 

4 Article 8, Section 220, Subdivision 8, of the labor laws. 
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duties performed by workers in municipal and private em- 


ployment. This is particularly true for the classification of 
laborers because of the varied duties that laborers perform 
in municipal service. The laborer classification, embracing 
almost all laboring duties found in the industrial commu- 
nity, as well as numerous duties endemic to municipal gov- 
ernment, is a proliferation of tasks for which it is difficult to 
determine a single prevailing rate. There exists, however, 
not only the problem of the comparability of duties, but a 
city-employed laborer may be assigned to segments of 
laborers’ duties on a day-to-day (or other variable period) 
basis. Furthermore, New York City has a vast number of 
employers employing anywhere from one to one thousand 
laborers, whose wage rates may vary in excess of 100 percent 
and whose employment is in continuous flux. This makes 
the derivation of a single rate to satisfy Section 220 
practically impossible.° 

The City Civil Service Commission has described the 
duties of laborers as, “to do common laboring work ex- 
clusively which requires little skill or training but for which 
physical strength is essential.”* In private employment, jobs 
within this description may be found in such diverse indus- 
tries as construction, retail trades, hotels, and ice cream 
plants." In 1957 the hourly rates in these industries for 
laborers were found to vary from $1.25 in public utilities to 


’ Actually the rates paid to laborers are considerably less diverse 
if one defines the laboring duties more clearly. In other words, if 
instead of determining a rate for laborers, individual rates for 
workers performing specific types of laboring chores were deter- 
mined, a greater uniformity in the respective rates would un- 
doubtedly emerge. The question however arises, since all laborers 
take the same examination and are selected from a single list but, 
fortunately or unfortunately as the circumstances may be, are 
assigned to various departments performing completely different 
functions in each department, how can differences between them 
be justified? An example of the problem may be illustrated in the 
case of a title whose duties are considerably more comparable, such 
as riggers. The duties performed by riggers in public and private 
employment are substantially similar. However, two rates exist for 
riggers, those performing their work on land receiving a higher 
rate than those on vessels. Since all municipally employed riggers 
are culled from a single list, the city in fixing a single rate for rig- 
gers would pay more than the prevailing rate for some of these 
workers; while if the city fixed two rates some riggers would re- 
ceive a higher rate than others, justified only on the grounds that 
one worker was selected to work on a vessel while another was 
picked to work on land. See Office of the Comptroller of the 
City of New York, Hearings in the Matter of the Claims of 
Laborers, Jan. 16, 1959, p. 7. 


° From wage survey prepared for the Comptroller by the Labor 
Law Division, City of New York, Feb. 24, 1958. 


*“Employees in private industry performing work of a labor 
nature requiring little skill or training but for which physical 
strength is essential, comparable to work performed by city laborers, 
are found in such industries as, (a) construction, (b) manufactur- 
ing, (c) wholesale establishments, (d) retail trades, (e) public 
utilities, (f) hotels, (g) transportation, (h) federal and state serv- 
vices, (1) lumber yards, (j) ice cream plants, (k) milk companies, 
(1) coal companies, (m) shipping and (n) many places of employ- 
ment of various natures throughout the City within the sphere of 
general services.” Memorandum to Lawrence E. Gerosa, Comptrol- 
ler, Laborers for the Period July 1, 1955 to June 30, 1957, dated 
Jan. 16, 1958, Chart No. 2; prepared by the Labor Law Division. 
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$2.65 in highway, road, and street construction, and in 
maintenance and repair.* 

Because of the enormous difficulties which were encoun- 
tered by the Comptroller in determining the prevailing rate 
of wages, the city turned to the practice of settling by com- 
promise the issues arising out of a prevailing rate claim. 

The parties to such an agreement, in effect, accept a rate 
which is reached through negotiations and not through ad- 
ministrative fiat.'” The practical effect of this difference has 
been to substitute collective determination for unilateral 
action by the Comptroller in the determination of prevailing 


wages."? 


Union Security and Bargaining Stability 

Union security generally assumes its greatest significance 
as a union objective in situations where organization is in 
its infancy and where nonunion workers and union workers 
are employed side by side. This is precisely the situation 
which exists in New York City municipal government and 
in its various departments; and this is precisely the practice 
which Section 220 encourages. Union organization among 
New York City’s municipal employees is of comparatively 
recent vintage; the great bulk of city employees still remain 
to be organized. Even among those titles classified in Part 
38, the Skilled Craftsman and Operative Service, compris- 
ing many occupations which long have been organized in 
private employment, there are large numbers of workers who 


* Ibid. The survey upon which these rates are based did not in- 
clude all industries employing laborers, but only those whose 
employees are organized by certain union locals. The following 
locals were contacted in the most current survey for laborers: (a) 
International Hod Carriers, Building and Common _ Laborers 
Union of America (L.1010); (b) General Warehousemen’s 
Union (L.757); (c) Utility Workers Union; (d) Cake Makers 
Union (L.51); (e) Biscuit and Cracker Workers (L.525); (f) 
International Brotherhood of Teamsters (L.757); (g) United 


Steelworkers, District 4; (h) Bakery and Confectionary ‘Workers. ° 


L.350); (i) International Brotherhood of Teamsters (L.138); 
Soft Drink Workers Union (L.812): and (k) International Bro- 
therhood of Teamsters, Lumber Handlers Local (L.1205). 

“The Court in Evadan Realty Corp. v. Patterson, 78 N. Y. 2d 
114 (1948), had upheld the legality of such agreements in which 
the Budget Director had acted as an agent for the Board of Esti- 
mate in determining a prevailing wage rate. 

'0*The basic rates and/or supplemental benefits herein are not to 
be construed as true prevailing rates and supplemental benefits but 
shall be considered rates and supplemental benefits in compromise 
and settlement of all issues of law and fact.’ Comptroller’s Deter- 
mination, In the Matter of the Complaints of Laborers for the 
Fixation of Their Compensation at the Prevailing Rate of Wages, 
Dec. 17,1958, sp3. 

"There may be some question of the legality of the Comp- 
troller’s unilateral action in fixing a rate which is other than the 
prevailing rate which the statute provides. Since the compromised 
rates “‘are not to be construed as true prevailing rates” (the law 
provides only for the determination of a prevailing rate) and since 
the Board of Estimate is the body legally empowered to fix wages 
(other than provided under Section 220) the Comptroller through 
the practice of compromising rates extends his power into the wage 
fixing function clearly assigned to the Board of Estimate. This is 
an aspect of the political considerations which enter into the admin- 
istration of Section 220 on the municipal level. 
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remain unorganized.'* Union organization among municipal 
employees is therefore still in its incipient stages. Moreover, 
the practice of representation by counsel at prevailing rate 
hearings remains common despite the fact that counsel fees 
represent a substantial percentage of the worker's retro- 
active pay and despite the fact that counsel seldom has the 
staff and time to prepare the necessary wage data for an ef- 
fective representation before the Comptroller. This practice 
remains entrenched, even though union representation at 
rate hearings would benefit claimants by replacing the con- 
siderably higher fees paid to counsel by more nominal union 
dues. Also unions may be better staffed to prepare effec- 
tively comparative wage data and to represent the worker 
on all matters affecting his interest. 

Section 220 therefore fosters union concern for security 
by supporting individual, as opposed to collective, action at 
rate proceedings (for example, each worker must file his 
own verified complaint; one representative may not file a 
complaint for all of them) ; by encouraging and maintain- 
ing the practice of counsel representation in competition 
with union representation in hearings before the Comp- 
troller; and by sanctioning equal minority representation, as 
opposed to the more widely accepted practice of exclusive 
representation by a majority representative. Indeed a union 
has limited effectiveness in such a bargaining situation. To 
achieve exclusive representation status under Section 220, 
every laborer in the title would have to vest with the local 
the right to represent him. The union would therefore have 
to sign up each of 5,500 laborers and maintain their al- 
legiance on a strictly voluntary basis. Even under the most 
favorable circumstances this is a formidable task. 


Collective Bargaining 


The role of unions in municipal government continues 
to be an evolving one. The degree to which the principles 
and practices of collective bargaining as they are conducted 
in private employment are transferable to public employ- 
ment is continually being tested through gradual applica- 
tion of the process. It becomes apparent, however, if unions 
of public employees were to achieve some degree of security 
and become an active force they would sooner or later have 
to exercise some measure of influence over the wages of 
their members. For it is the power to improve the wages of 
its members that in the long run best assures a union’s 
security. For its inability on this account there can be no 
permanent substitute. 

Section 220 of the labor law lends itself, in several ways, 
to the union’s effort to expand its influence over wages 
through the practice of collective bargaining. It does so first 


“Part 38 of the Rules and Regulations of the Municipal Civil 
Service Commission of the City of New York (as amended to Sep- 
tember 30, 1947) under the heading The Skilled Craftsman and 
Operative Services declares, “The compensation of the Grades of 
Positions on this part [are] fixed at the prevailing rate of wages for 
each of them [titles] as determined by law.” 
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by the very nature of the coverage of the law. Generally, 
workers in those occupational titles which fall within the 
scope of Section 220 have long been organized in private 
employment. In other words, for many of the occupational 
titles in Part 38 union organization and collective bargain- 
ing are well entrenched traditions in private employment. 
And since employees in many of these titles have little diffi- 
culty in associating themselves with their counterparts in 
private employment (some are members of locals that rep- 
resent workers performing similar duties in private em- 
ployment), there is a carryover of union tradition and an 
enthusiastic support for bilateral determination of wages 
and working conditions. 

The procedural requirements themselves appear _pro- 
pitious for the development of collective bargaining. The 
law provides for hearings with the presentation of testi- 
mony and comparative wage data by the parties in sup- 
port of their demands. The law also requires the Comp- 
troller to prepare a wage survey and to make known his 
findings to all interested parties at the wage proceedings. 
Clearly these provisions were designed to bring pertinent 
data before the Comptroller so that he may render a factual 
determination. Over time, however, the process appears to 
have evolved into one where the parties more often than 
not attack the Comptroller’s survey or attempt to bargain 
with him rather than prepare and present their own sup- 
porting wage data. In other words, like an employer’s initial 
offer in private- bargaining, the Comptroller’s survey fre- 
quently represents to the parties a starting point for their 
negotiations. This is especially the situation where the pre- 
vailing rate in private employment is the nonunion rate, or 
where the prevailing union rate is low because the particu- 
lar union has been ineffective in enforcing its demands on 
private employers. In both these instances, if the role of 
the parties were strictly reduced to the presentation of testi- 
mony or wage data, they would have little, if anything, to 
bring back to their constituents. Bargaining, likewise, ap- 
pears as the only alternative where the prevailing rate for 
an occupation has not advanced with the cost of living or 
where the current prevailing rate is lower than the rate ac- 
tually paid to municipal workers in that title.** 

One may even question if it is administratively feasible 
to keep the wages of a certain group of workers constant 
or perhaps even decrease them—at a time when the pre- 
vailing rates for other titles are continually rising. Regard- 
less of the particular situation, the parties have found it ex- 
pedient (they need not burden themselves by securing 
wage data) and advantageous to use their rights to a hear- 
ing as a means of attacking the Comptroller’s survey and 


* This may occur where the prevailing rate is determined by a 
few employers who dominate the employment for a particular trade 
or occupation, Any large-scale layoffs or new hirings may substan- 
tially shift the prevailing rate downward (provided that the en- 
trance rate for the occupation is lower than normal rate), perhaps 
below the rate currently paid for similar work to the municipal 
employee. 
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bargaining with him over their own wage demands." 


Since the present Comptroller, too, prefers to follow the 
bargaining pattern, and since his actions are automatically 
linked to city policy, unions have used the modus operandi 
under Section 220 as a wedge for the eventual extension 
of collective bargaining to all titles in the graded service. 

The fact that the Comptroller is an elected official 1s un- 
doubtedly another potent factor contributing to the prac- 
tice of bargaining in the determination of a prevailing rate. 
The political implications of the Comptroller’s action are 
especially significant for those titles whose workers are 
members of powerful local union bodies; and of these, 
workers in occupational titles related to construction are 
the most powerful and influential.1° The building trade 
unions have long been politically influential bodies in New 
York City and their support and financial assistance is con- 
tinually cultivated. These unions are not anxious to see the 
city undermine their wage scales, and their support of the 
claims by workers in a particular title is always a persausive 
bargaining point. What is true for the building trade 
unions is equally true for any other powerful union group. 
Clearly then, the political implications of the Comptroller’s 
actions on wage rates bend the administration of Section 
220 into the bargaining path. 

In addition to these factors certain problems develop in 
the administration of Section 220 which under a less flexible 
administration of the law would appear unduly nettlesome. 
How does one determine a prevailing rate for a municipal 
laborer? Clearly there is no single rate for laborers in 
private employment which precisely encompasses the variety 
of duties performed by municipal laborers. It has been the 
Comptroller’s inability to comply with the precise terms of 
the law, more so than any other factor, that has encouraged 
the practice of negotiating the prevailing rate. Section 220 
has consequently been used as a medium for the introduc- 
tion of collective bargaining into municipal government. In 
effect, the negotiations with the Comptroller have made 
the city a party to the bargaining process and have there- 
fore served all municipal employees as an entrance into 
the whole area of collective bargaining. 


The Law 


The purpose of Section 220 in regulating hours and 
wages of public employees, as well as those of private em- 


“In the bargaining process, the employee representative fre- 
quently attempts to show that the municipal worker performs duties 
that extend beyond those performed by workers whose rates are 
included in the survey. Of course the additional duties which are 
cited at the hearing are ones that may be associated with higher 
paying occupational groups. In fact, there is often considerable 
variance between the duties that a particular worker actually per- 
forms and the duties that appear in the job description. 

* David B. Johnson in an article in which he discussed the ad- 
ministration of the Davis-Bacon Act states, for example, “Admin- 
istration of the Davis-Bacon Act is an area of public administration 
which is unusually sensitive to political pressures. . . . The building 
trades unions are generally a potent political force and their influ- 
ence on the administration of the legislation by the Department of 
Labor cannot be underemphasized.” David B. Johnson, ‘Vintage 


Federal Wage Laws,” Labor Law Journal, Dec. 1958, p. 909. 
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ployees on public works, appears to be sound. The state has 
an interest in the welfare of its citizens and this interest ex- 
tends to its own practices as an employer. The prevailing- 
rate standard obligates the state to pay its employees the 
‘going’ rate in a community. The standard is not based on 
some preconceived moral judgment of a desirable standard 
of living but rather on the fact that workers wish to be 
treated fairly, and an employer who pays the prevailing 
or ‘going’ wage is generally considered to meet the workers’ 
sense of equity. The purpose of the law then is to make the 
state an average employer. 

In particular instances, however, the administration of 
the law raises some difficult questions of public policy. For 
example, during periods of generally declining wages should 
the law be so construed as to cause a corresponding reduc- 
tion of wages among state employees, or should the law be 
used as a tool of economic policy, supporting the existing 
community wage structure and maintaining the workers’ 
purchasing power? Or, for instance, if during a period of 
generally rising wages and prices a particular occupational 
group fails to participate in the wage advance, would the 
purpose of the law be best achieved by keeping constant 
the wages for the members of this group in the state’s 
employ? If so, would not such an interpretation of the law 
be inconsistent with the generally accepted policy of keep- 
ing wages abreast of rising prices? Since the law provides 
only for the payment of “‘no less than the prevailing rate,” 
it determines only the lower limit of the rate structure, while 
the city and state remain free to pursue alternative eco- 
nomic policy which supports wages at higher than the pre- 
vailing rate. 

During the past fifteen years in which the application of 
Section 220 has really become significant at the municipal 
level, wages generally have been rising. The city, therefore, 
has not had to consider economic policy leading to a reduc- 
tion of wages. However, not all occupational groups have 
participated equally in the general wage advance. On oc- 
casion the Comptroller has been confronted with a group of 
workers for whom a survey of prevailing wages reveals no 
change in the rate—or perhaps even indicates a decline in 
the rate over that currently paid by the city. In these in- 
stances the Comptroller appears to have supported a policy 
of at least maintaining the current rate for these particular 
workers, a policy which in a few instances has resulted in 
the city paying a rate in excess of the minimum provided 
by the law. However, in a period of generally rising prices 
this action undoubtedly provided little solace to the particu- 
lar workers. In each case the occupational group involved 
represented only a handful of men. 

The administration of Section 220 at the municipal 
level poses some significant political problems as well. Per- 
haps the most serious of these stems from the Comptroller's 
dual role. As a city official the Comptroller is responsible 
for controlling city expenditures. As a state fiscal officer 
he is charged with the responsibility of determining wages 
for certain classes of municipal employees. The two areas 


of responsibility create a situation which involves the Comp- | 
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troller in a conflict of interest. Another problem occurs as 
a consequence of the Comptroller’s role as an elected of- 
ficial. He remains aware that his actions on wages may 
promote or lessen support for his political ambitions and 
that an organized group of workers may exert political in- 
fluence beyond their numbers. Finally, the law in some in- 
stances presents serious administrative problems. The cri- 
teria for determining the prevailing rate (and supple- 
ments) cannot always be applied. The city employs labor- 
ers who perform a wide range of laboring duties, many of 
which have no counterpart in private employment. Further- 
more the men performing these duties may be shifted 
among tasks on a day-to-day basis. Under these circum- 
stances it is just not feasible to calculate an average rate. 
The determination of prevailing supplements is even more 
difficult. Prevailing supplements usually vary among in- 
dustries, and even within the same industry the benefits en- 
joyed by any group of workers reflect particular preferences. 


The City 


Perhaps the most significant consequence of the present 
statute is the degree to which the administrative procedures 
in Section 220 have been modified into a framework for 
determining wage rates through collective bargaining. The 
practice of bargaining developed initially from the Comp- 
troller’s inability to apply the statutory criteria for de- 
termining the prevailing rate and has been legally enforced 
through the practice of accepting rates in compromise of 
all claims against the city. It is the practice of compromis- 
ing the prevailing rate which has fomented the bargaining 
process in the administration of Section 220. 

The city as well as its employees generally have favored 
the practice of determining rates through negotiation. In 
this case the government appears to have exploited the bar- 
gaining situation more fully because the balance of bar- 
gaining power rests with it. One way the city has been able 
to capitalize on its superior bargaining position is by enter- 
ing into compromise settlements as an alternative to paying 
its employees the prevailing rate of wages. Muncipal em- 
ployees seldom are able to afford the alternative of legal 
action to accepting a compromised rate, since the govern- 
ment may effectively frustrate their attempts through legal 
delays. Proceedings against the Comptroller may span sev- 
eral years and burden the workers with court costs, In the 
meanwhile they would be deprived of any wage increases. 
Confronted with the alternatives of a settlement or a long 
and costly legal proceeding, the city worker often settles 
for less than the sum to which he may be entitled, merely 
to gain some immediate adjustment of his rate. 

The city’s superior bargaining position is also a function 
of the complexity of the negotiations. There is seemingly 
no end to the frustration of reaching an accord on a par- 
ticular wage adjustment. In the case of laborers, for ex- 
ample, bargaining over slotting may initially be conducted 
with two or three persons at the commissioner level, further 
pursued with the Budget Director, and eventually may 
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reach the Comptroller.%° Likewise, negotiations over the 
rate involve the Comptroller, but before a particular worker 
gets the new rate several negotiating sessions with other of- 
ficials may intervene. Just how frustrating and stultifying 
this process may be can only be imagined if it is remem- 
bered that laborers are employed in eighteen city depart- 
ments, At this level there may be eighteen separate ne- 
gotiations. Furthermore, since each man is slotted on his 
own merits, there exist in effect as many bargaining dis- 
putes as there are contested rates. For instance, Local 
924, American Federation of State, County and Muni- 
cipal Employees, which represents the majority of 
city laborers, has a current backlog of five hundred 
disputed slottings, so that negotiations for these men alone 
can keep the negotiating calendar full. For a union admin- 
istration which must continually be concerned with main- 
taining the approbation and support of its members, these 
delays and the endless wrangle over rate adjustments ex- 
pose the union to ceaseless complaints and thereby favor 
the city’s bargaining position.’* 

Section 220 also appears to function as an instrument of 
city fiscal policy. Wage adjustments which result from a 
Comptroller’s determination are deferred wage increases. 
The actual adjustment of a rate may lag several years be- 
hind the Comptroller’s determination. For example, it is 
only now that some laborers are receiving the rate which 
the Comptroller fixed in December 1958. No adjustments 
for the retroactive period dating to July 1955 have to date 
been received by laborers. In other words, the majority of 
laborers are today receiving the same rate that they earned 
under the 1957 Salary Plan. Section 220, in effect, per- 
mits the city considerable leeway in adjusting its financial 
policies to the determined wage rates which it is required 
to pay but which it does not have to meet until some dis- 
tant future date. 

The practice of making each worker file a verified com- 
plaint instead of letting one complaint represent all work- 
ers or permitting a union to file a single complaint for all 
its members appears justifiable only on the ground that the 
city may minimize its wage obligations to the degree that 
workers for one reason or another delay or neglect to file 
complaints. Why should not all workers automatically be 
entitled to that rate of pay which the Comptroller under 
the law has found to prevail? The Budget Director’s and 


* The Comptroller, unable to determine a prevailing rate for 
laborers, has established the practice of setting five rates, one rate 
for each of five occupational subgroups in the title of laborer. The 
subgroups range from A to E. Workers in the A group perform the 
very least skilled duties and consequently receive the lowest rate; 
workers in the remaining groups perform varied duties ranging 
from assisting skilled workers to water repair and highway main- 
tenance. Since laborers are assigned duties on a day-to-day basis, 
there is considerable controversy over the subgroup to which they 
should be assigned. 

™ The worker may well feel that the city is responsible for the 
delay on a particular matter and probably is even less friendly 
disposed toward the city official involved. However, since the 
worker’s contact is confined to his union, it is the union and not 
the city that must bear the worker’s dismay and indignation. 
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the Comptroller’s action with respect to slotting has also 


resulted in a questionable practice. For instance, the often 
arbitrary assignment of certain workers into group A and 
others into B has occasionally resulted in a situation where 
two workers in the same department performing similat 
work receive different rates. Such action cannot be justified 
on any ground other than that it serves the financial ob- 
jectives of the city. 

Moreover, one may question to what degree Section 220 
of the labor law and Executive Order 49, supporting col- 
lective bargaining, are compatible.'* Strictly interpreted, 
Section 220 envisages no bargaining in the determination 
of a prevailing rate. And Executive Order 49 may not be 
so construed as to supersede the state statute. However, the 
rate determining process as it is currently conducted under 
Section 220 appears clearly to be a bargaining process. A 
situation thus exists where the Comptroller favors bargain- 
ing, the city is committed to collective bargaining (when- 


ever its employees have chosen to be represented by 


unions), but effective bargaining is impossible as long as 
minority representation prevails, This, of course, poses a 
problem to the Comptroller as well as to the majority 
union. However, the resulting situation clearly favors the 
Comptroller since laborers as a group are well divided on 


their bargaining objectives. 


The Process 


To understand properly the current process by which a 
prevailing rate is finally fixed by the Comptroller, the rate 
determining procedure must be comprehended as a bar- 
gaining process. That Section 220 was not conceived as a 
framework for conducting wage negotiations but rather as 
a procedure for objectively fixing wage rates for public 
employees is evident from the criteria the law prescribes 
for determining the prevailing rate standards. The majority 
rate, the 40 percent rate, or the average rate are certainly 
criteria which are mechanical and brook no bargaining. 
How then did the fact-finding process develop into es- 
sentially a bargaining process? 

One factor which unquestionably laid the groundwork 
for the evolution to bargaining was the Comptroller’s in- 
ability to determine a prevailing rate for certain occupa- 
tional titles under the criteria provided in the law. How- 
ever, where this factor was a natural consequence of the 
law, the Comptroller had also found reasons actively to 


support the bargaining process. Through bargaining the 


Comptroller could dispose, by settlement, of financially 
burdensome retroactive rate claims, some of which were 
many years old. Moreover, the process of setting rates 


through compromise retained in the hands of the Comp- 
troller effective control over the wages of those workers 
whose duties bring them within the pale of Section 220. 


“ Executive Order 49 is an attempt by the City of New York to 
develop a uniform labor policy for its organized employees. The 
order, which was issued in 1958, provides for full union recogni- 
tion and for exclusive bargaining representation. 
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Bargaining over wages also tended to facilitate the rate 
determining process by providing a degree of latitude for 
reaching an accord. With an area of potential agreement 


arene oe a 


existing (as opposed to some doubtful average), the pro- 7 


ceedings tended to be spared an endless procession of | 


witnesses. 

In examining the evolution of the administration of 
Section 220, it becomes apparent that the process of bar- 
gaining developed coincidentally with the growth of union- 
ism among municipal employees. As union organization 
among municipal employees expanded, the city could no 
longer ignore its existence or stem its development by con- 
tinuing to debate the increasingly academic questions of 
sovereignty or the right to strike, Moreover, unions were no 
longer interested in merely urging consideration and _re- 
dress for the grievances of members. They were not striving 
for anything less than complete collective bargaining over 
all conditions of employment. With the issuance of Execu- 
tive Order No. 49 in 1958 the city committed itself to rec- 
ognition of public employee unions for collective bargain- 
ing purposes. One may then question whether in the face 
of this trend an administrative procedure which is es- 
sentially unilateral—despite the degree of worker participa- 
tion which Subdivision 8 provides— is compatible with 
changing conditions. Consequently pressures and objectives 
arose which caused the city, as well as its employees, to 
consider the bargaining process desirable and to seek to use 
it for their respective advantages. 

The desires and practices of the parties do not, however, 
dispose of the law. Indeed, it is the continuing presence of 
the law which surrounds so much of the bargaining process 
with legal uncertainties and retards the development of a 
more normal collective bargaining relationship. The city 
and the union are constantly reminded that a particular 
practice or agreement may be upset in the courts or expose 
the city to civil procedure by even one worker who is an in- 
terested party. There exists, therefore, an administrative 
process which is quite distinct from the procedures pro- 
vided under Section 220 but which is not directly compar- 
able to the collective bargaining structure in the private 
sector. 

Since the city and a majority of its employees apparently 
prefer to negotiate the issue of wages, the question may be 
asked: Is the prevailing rate provision of Section 220 of 
continuing value? Does it continue to fulfill the purpose 
for which is was intended? Originally Subdivision 3 ap- 
pears to have been enacted to enforce the earlier eight- 
hour legislation. It did so by requiring the state to pay the 
prevailing per diem rate to its employees, despite the re- 
duction in hours to eight per day. However, as rates in 
private employment began to outstrip those received by 
laborers employed by the state, the prevailing rate standard 
commenced to function as a minimum wage law. It did so 
by adopting the community wage level for a particular oc- 
cupation as the minimum wage standard for laborers en- 
gaged on public works. In the absence of this standard, the 
supply and demand for a particular type of labor was the 
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i primary support of the wage structure, and a contractor 
- could exert considerable influence over the supply by im- 


porting ‘foreign’ labor. The requirement that the state or 
its contractors pay the rate prevailing in the particular lo- 
cality in which the work would be performed effectively 
supported the community rate structure. With the growth 
and the development of the union movement generally, 
particularly the building trade crafts, the union rate now 
supports the community wage structure for many occupa- 
tions. This is especially so in metropolitan areas where the 
union rate is frequently the prevailing rate. Under this cir- 
cumstance, a contractor on public work would undoubted- 
ly have to pay the prevailing union rate even in the ab- 
sence of Subdivision 3 to secure the necessary labor force. 
Even if a contractor were successful in hiring help at less 
than the prevailing rate (in a locality in which the union 
rate prevails), the organized workers could effectively en- 
force the local standard by refusing to work on the same 
project. And even where the union rate does not prevail, 
workmen may be able to enforce the union standard on a 
particular project. It would therefore appear unlikely that 
on any large project requiring many diverse craft skills a 
contractor could effectively operate at less than the union 
rate even where that rate does not prevail. 

Although the continuing need for Subdivision 3, insofar 
as it is directed to private contractors on public work, may 
be questioned, its continuing usefulness in enforcing mini- 
mum wage standards on the state as an employer seems 
more defensible. The city, for example, may be engaged 
in a public work project not unlike that performed by a 
private contractor and thus require similar types of labor, 
but it is not hampered by the restrictions which workers in 
the building trade crafts have been able to impose on 
private contractors. One practice that typically separates 
the public employer from the private contractor is that of 
securing labor through the union hiring hall. If the con- 
tractor decides to hire nonunion labor, union workers on 
the project may support the union rate by striking. Even 
when the contractor is free to hire nonunion help—as for 
instance during periods of labor shortage—the nonunion 
employee is required to pay union dues and occasionally 
an initiation fee as well. However, even then he will receive 
only a temporary certificate of membership. In contrast, the 
city hires its laborers in an open market, and union and 
nonunion workers are equally accepted. Furthermore, in 
public employment union membership does not carry with 
it those sanctions which a union may apply against a 
private contractor. State law severely limits those actions 
by public employees which are so effective in enforcing 
union standards in private employment. 

For laborers in the skilled crafts this situation may make 
little difference, since the skilled craft rate is often sup- 
ported by a general scarcity in supply and by the wide- 


spread acceptance of the craft rate. It is clearly the munici- 
pal laborer upon whom the city’s employment practices 
have potentially the most wage-depressing effect. First of 
all, laborers in city employment perform a series of un- 
differentiated tasks. One laborer is hired as a mason’s 
helper, another as a carpenter’s helper, and yet an- 
other as a cleaner. Consequently, a particular laborer is not 
certain of the duties he will eventually perform. Indeed, his 
duties may vary from day to day, and some duties remain 
unique to public employment. For these reasons the city 
laborer has difficulty in juxtaposing his occupational title 
with a particular craft title in private employment. Finally, 
the supply of laborers is virtually unrestricted, a fact which 
effectively functions to depress the market rate for this type 
of worker. As the Labor Law Division survey indicated, 
even under circumstances where only union rates are con- 
sidered, the disparity between the highest and the lowest 
rate for laborers may exceed 100 percent. It would appear, 
therefore, that although the community rate structure is no 
longer in danger of being undermined by private contrac- 
tors on public works, the prevailing-rate standard for state 
workers continues to function as an important device for 
establishing and supporting a minimum rate. 

If the analysis up to this point is correct, one may safely 
conclude that as long as unions of municipal employees are 
unable to rival the bargaining power of the city and are 
proscribed from employing traditional bargaining and en- 
forcement practices, they must continue to depend on Sub- 
division 3 to support their wage demands. It would also ap- 
pear true that Section 220 is an obstacle to both the city 
and the worker in their efforts to effectuate the collective 
bargaining process. This paradoxical situation is not, how- 
ever, unusual. Minimum wage rates for many industries 
and for the nation as a whole continue to be set under the 
Fair Labor Standards Act. The purpose of this law does not 
appear to have been the establishment of a statutory rate 
which would then become the prevailing rate, but rather to 
fix the lower limit in the national wage structure, A strong 
union may secure rates well in excess of the minimum. Like- 
wise, while union organization among public employees re- 
mains small in scope and weak, the prevailing rate standard 
effectively supports the lower limit of the laborer’s rate 
structure. However, as public employee unionism becomes 
entrenched and as some of the more potent enforcement 
measures used by unions in the private sector—and current- 
ly proscribed in the public sector—become available to 
unions of public employees, those unions will be able to sup- 
port their wage demands and their wage structure with 
decreasing dependence on the prevailing rate standard. The 
current administration of Section 220 clearly marks an in- 
termediate stage in the development of collective bargain- 
ing at the municipal level. 
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